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IN THE HUSTINGS COURT OF THE CITY OF PETERSBURG." 



John E. Kirkland v. The School Board of the City of 

Petersburg. 

Domicile — Acquirement of New Domicile. — Every person must have 
a domicile somewhere and he can have but one. In order for one to 
acquire a new domicile, he must abandon the old and must actually 
take up his residence in a new place with the intention to make that 
place his home. When one has once acquired a domicile, it continues 
to exist and does not cease to exist merely by giving up his resi- 
dence temporarily for a special purpose, whether it be for a definite 
or indefinite time; but only by his removing therefrom with the 
intention not to return, and by taking up his residence in another 
place with the intention of residing in that place. 

Public Schools — Domicile — Residence — Sees. 1492, 1493 Va. Code 
1904. — Sees. 1492, 1493, Va. Code 1904, when read together, mean that 
those who have acquired a domicile, that is, a legal residence in the 
State, can send their children to any public free school in any 
county or town of the State in which they are tax-payers, and to any 
such school in any city in which they may be domiciled or in which 
they have their actual residence; and therefore if a person has once 
acquired a domicile in a city in this state and enters into a contract 
for a definite period of time, requiring him to change his residence 
to another part of the state, but he continues to vote and pay taxes 
in said city and claims his domicile therein, he is entitled to send his 
children to the public free schools of said city. 

Public Schools — Powers of Board of Trustees of Cities — Man- 
damus Will Lie to Compel School Boards to Reinstate Pupils Wrong- 
fully Excluded from School— Chapter 67, Sec. 1538, Va. Code 1904.— 
As under Sec. 1538, Va. Code 1904, the School Boards of Cities have 
power to expel pupils and there is no right of appeal to the Super- 
intendents in regard thereto, and as the School Boards of Cities are 
subject to no other authority than the State School Board and the 
Superintendent of Public Instruction, Mandamus will lie from the 
Corporation Court of the Cities to the school boards to compel them 
to reinstate pupils wrongfully denied the privilege of attending the 
public free school. Eubank v. Boughton, 98 Va. 499, 36 S. E. 529, 
distinguished. 

The opinion states the case. 

Hon. J. M. Mullen, Judge: 

This is an application to the Hustings Court of the City of 
Petersburg by the petitioner, John E. Kirkland, for a writ of 
mandamus to compel the respondent to restore his children to 

♦Syllabus by C. B. Garnett. 
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the public schools of said City, without the payment of tuition, 
from which they have been excluded by the action of the re- 
spondent, upon the ground that the petitioner was not a resident 
of said City within the meaning of Sections 1492 and 1493 of the 
Code. 

At the hearing, it was agreed by counsel representing both the 
petitioner and the respondent, that the Court should consider the 
matters in controversy upon the allegations of the petition to the 
extent that the same were sustained by the proofs, and grant or 
deny the relief prayed for, according to the law and facts of 
the case. The formal filing of an answer or demurrer was 
waived; the respondent, however, to be at liberty to make any 
defense upon the evidence deduced as though it had fully an- 
swered and demurred, controverting the contention of the re- 
spondent both as to the facts and the law of the case. 

The petitioner is a native of Brunswick County, this State, 
where he had always resided until he moved with his family to 
the City of Petersburg, on the 28th day of October, 1901. 
Shortly after such removal, he secured employment as conductor 
on one of the lines of the street railway operated in said City. 
In March, 1902, he secured his transfer as a registered voter in 
Brunswick County, was registered in 5th ward of said City, and 
voted in the municipal election of May 1902. He also caused 
himself to be listed and assessed in said City for taxation, in- 
cluding capitation tax, for the years 1902 and 1903. He con- 
tinued in his employment as conductor until September, 1903, 
when he entered into a written contract with one Lassiter to 
work on a farm situated in Dinwiddie County about one mile 
beyond the corporate limits of Petersburg. Under said con- 
tract, the petitioner was to work and live on said farm with his 
family for the period of one year from the 15th day of Septem- 
ber, 1903 ; with the understanding, however, that the said Lassiter 
should have the right at any time during the year to terminate 
the employment by paying the petitioner for the unexpired por- 
tion of the term. 

Within a few days after entering into this agreement, the peti- 
tioner moved to said farm with his family, where thev have lived 
ever since. But before taking this step, he rented' a room on 
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West Street in said City, and in the same ward (5th) in which 
he then lived, stating that he considered Petersburg his home, 
and to which he intended to return as soon as he had complied 
with his engagement with said Lassiter. But neither he nor any 
member of his family ever occupied said room, but the same has 
been since said renting, and is now, occupied by his brother, the 
petitioner, however, paying the rent. 

At the beginning of the Fall Session of 1903 of the Public 
Schools of the City of Petersburg, which was a few days before 
he contracted with Mr. Lassiter, the petitioner had entered two 
of his children in the free Public School of said City, and they 
continued in attendance upon said School during that entire 
session. 

When the petitioner first moved to the Lassiter farm, the fact 
was reported by one of the teachers to the City Superintendent 
of Public Schools. Thereupon, the Superintendent sent the peti- 
tioner a bill for the tuition of his children. Upon receipt of the 
bill, the petitioner came to see the Superintendent and told him 
he was living at the farm temporarily and considered Peters- 
burg his home. After talking to Mr. Lassiter about the matter, 
to whom he had been referred for further information by the 
petitioner, the Superintendent consulted a member of the School 
Board, who, at the time, was chairman of the Committee on 
Rules. This member of the School Board, upon the representa- 
tions made him by the Superintendent, who had received his 
information from Mr. Lassiter, advised that the children of the 
petitioner had the right to attend the School without charge for 
tuition. Thereupon, the Superintendent dropped the matter, and 
made no report of it to the School Board. 

On the 31st day of August, 1904, the petitioner entered into 
another agreement with Mr. Lassiter of substantially the same 
tenor of the previous one, whereby he engaged to work and live 
upon said farm with his family from September IS, 1904 to and 
including December 31, 1905. 

At the beginning of the Fall Session in September, 1904, the 
petitioner again entered his children in said School. At' the 
meeting of the Board in October, 1904, another case, somewhat 
similar to that of the petitioner's, came up for consideration ; and, 
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in that connection, the Superintendent mentioned the case of the 
petitioner. The School Board, differing with him as to his ac- 
tion in the premises, directed him to get all the facts and report 
them to the Board. That investigation disclosed the fact, and 
the Court so finds from the evidence before it, that the petitioner 
had not registered as a voter under the new Constitution ; nor 
had he been listed for his 1904 taxes ; nor had he paid the 1903 
taxes. 

Upon the Superintendent so reporting, the School Board at its 
meeting in January 1905, being of the opinion the petitioner was 
not a resident of the City within the contemplation of the statute, 
ordered that his children could not attend the Public School of 
the City except upon the payment of the usual tuition charged 
non-residents. This was passed January 31, 1905. 

On the 12th day of January, 1905, the petitioner paid his taxes 
for 1903 and 1904. He had previously, in November, 1904, 
under a general order of the Hustings Court applying to all 
delinquents, listed his capitation tax for 1904 before the Com- 
missioner of Revenue for the City of Petersburg. And, on Feb- 
ruary 28, 1905, he was registered as a voter in the 5th ward of 
said city. He also listed at the usual time his capitation tax for 
1905. 

There is no evidence that the petitioner was ever registered as 
a voter or listed for taxation, or even offered to register or list, 
elsewhere than in the City of Petersburg after his removal thereto 
in October, 1901. He testified he never offered or attempted so 
to do ; and that it was his intention to be registered continuously 
in Petersburg and did not know he had to re-register under the 
new Constitution until the matter was brought to his attention 
by a friend. He further testified, in explanation of his failure to 
pay his 1903 taxes and to list for 1904, that where he came from, 
the assessor and tax collector called personally upon the tax- 
payer to perform these duties, and he did not know it was 
different in the city; and that the reason he paid these taxes at 
the time he did was because his attention was then called to 
them, and not because of the controversy about his children at- 
tending the public schools of Petersburg. He admits, however, 
it was in connection with the consideration of this question of his 
residence. 
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The petitioner again sent his children to the aforesaid Peters- 
burg Public School at the beginning of the Fall Session in Sep- 
tember, 1905. Shortly thereafter, a bill for the tuition of his 
children for 1904, and also for the first month of 1905, was 
sent him. Upon the petitioner's refusal to pay the same, he re- 
ceived a letter from the Division Superintendent, who was also 
the acting Treasurer of the School Board, which reads as follows : 

"Petersburg, Va., Oct. 16th, 1905. 
"Dear Mr. Kirkland : 

I wrote Mr. Lassiter on Saturday that the School Board hav- 
ing decided that you must pay tuition for your children attending 
the Anderson School, I should be compelled to obey the instruc- 
tions of the Board and exclude your children, unless payment 
was made. Mr. Lassiter does not believe the decision of the 
School Board is correct and speaking for you respectfully denies 
that you owe tuition for your children. Until the School Board 
rescinds its action or this action is judicially overruled, your 
children will be excluded from the Schools. 

Yours very truly, 

D. M. Brown, Act Treas." 

The writer of this letter is now, and has been continuously for 
the past three or more years, Division Superintendent of the 
Public free Schools of the City of Petersburg. 

In consequence of the receipt of this letter, and his continued 
refusal to pay tuition, the petitioner's children were excluded 
from the School ; and, thereupon, he instituted this proceeding to 
have them reinstated. 

The provisions of section 1492 as qualified by section 1493, 
prescribing what children may be admitted to the public schools, 
are more liberal or elastic as to residence for their admission 
to the schools of the Counties and Towns than to those of the 
Cities, and this difference or distinction must be reckoned with. 

But the provision of section 1492 that such schools "shall be 
free to all persons between the ages of seven and twenty years 
residing within the school district," applies alike to all free public 
schools no matter where located. 

If the term "residing" is used in the sense of actual residence 
as contradistinguished from legal or constructive residence, then 
it must be conceded the petitioner does not measure up to the 
requirements of the statute. He testifies himself that, when he 
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entered the employ of Mr. Lassiter and moved to the farm in 
Dinwiddie County, he gave up the rented house in which he 
lived in Petersburg, and secured no other place in that City ex- 
cept a room in a boarding house on West Street, but it has 
never been occupied by him or any member of his family. This 
may be some evidence of a purpose to retain the domicile which 
he claims to have acquired in that City; but in no sense can it 
be considered the place of his personal abode. Actual residence 
implies personal presence. Speaking of such a residence, 
Staples, J., in Long v. Ryan, 30 Gratt. 718 (720) says, "Accord- 
ing to the most approved writers and lexicographers, residence 
is defined to be the place of abode, a dwelling, a habitation, the 
act of abiding in a place for some continuance of time." 

If, however, the residence contemplated by the statute means 
legal or constructive residence, that is, domicile, then a compli- 
ance with this requirement does not always make actual residence 
indispensable. If a domicile has ever been acquired, then the 
domicile may be in one place and residence for the time being in 
another. In Ryan v. Long, supra, Ryan's domicile was in Wash- 
ington, but his residence temporarily and for an indefinite period 
was in Virginia, and the. Court declared the two are not incom- 
patible. In Pilson v. Bushong, 29 Gratt. 229, and Lindsay v. 
Murphy, 76 Va. 428, the same doctrine is more clearly and em- 
phatically enunciated. The distinction is this: in order for one 
to abandon the old and acquire a new domicile, two things must 
concur, actual residence in the latter place, and an intention to 
make that place his home. But, having once acquired the new 
domicile, it continues to exist, and does not cease to exist merely 
by giving up his residence therein temporarily for a special pur- 
pose, whether it be for a definite or indefinite time, but only by 
his moving therefrom with the intention not to return, and by 
taking up his residence in another place with the intention of 
permanently residing in that place. In other words, to affect a 
change of domicile, there must be an actual abandonment of the 
first domicile, coupled with an intention not to return to it, and 
there must be a new domicile acquired by actual residence in an- 
other place or jurisdiction, with the intention of making the last 
acquired residence a permanent home. As declared in the two 
Virginia authorities (Pilson v. Bushong and Lindsay v. Mur- 
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ray), "these principles are said to be axiomatic." Even if it 
were necessary to further elaborate these propositions, the very 
full and admirable note beginning on page 711 of Berry v. Wil- 
cox, 48 Am. St. Rep. 706, exhausts the subject and unequivocally 
affirms that such is the well settled law. 

That the petitioner acquired a domicile in Petersburg cannot, 
in the judgment of the Court, be questioned. His removal 
thereto in October 1901 and acquiring an actual residence therein 
and subsequently registering and voting and listing his capi- 
tation tax there, even though he had not expressly declared 
it his purpose at the time to make it his home, which, however, 
he did, unmistakably manifested a purpose to abandon his dom- 
icile of origin in Brunswick County and to acquire a new one in 
Petersburg. There is evidence both of the intent and acts 
verifying that intent, to permanently reside in that City. 

Now the question arises does he still retain, or has he changed, 
the domicile so acquired. It is a rule of universal application 
that a person must have a domicile somewhere ; that he can have 
but one; and that the one once acquired continues to exist until 
another is acquired elsewhere. Berry v. Wilcox, supra (note p. 
713). It is a settled principle that no man shall be deemed to be 
without a domicile although he can have but one at any given 
time. 14 Cyc. 836. "To constitute a new domicile, two things 
must concur ; first, residence in the new locality ; second, the in- 
tention to remain there. Until the new domicile is acquired, the 
old one remains ; and whenever a change of domicile is alleged, 
the burden of proving it rests on the party alleging it." Pilson v. 
Bushong, and Lindsay v. Murphy, supra. 

The only evidence to sustain the contention that the petitioner 
has abandoned the domicile he acquired when he moved from 
Brunswick County is that he has made Dinwiddie County his 
temporary abiding place for a special purpose and for a definite 
period of time. His first contract of employment with Mr. 
Lassifer was for one year only, and the second contract, be- 
ginning upon the expiration of the term of service under the 
first, for fifteen and one-half months. But even if this engage- 
ment, and in consequence thereof, his leaving the City, might, 
unexplained, be considered some evidence of a purpose' to make 
Dinwiddie County his permanent abiding place, it is conclusively 
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rebutted by his acts and repeated declarations to the contrary. 
But, the presumption is, from the nature of the employment, 
that his taking up his abode beyond the City limits was tern 
porary and lacks that evidence of a fixed intention to make it 
his domicile, which is necessary to create it such, and thereby 
terminate the old one. There must be a concurrence both of the 
factum of removal, and the animus to remain permanently in 
the new locality before the former domicile can be considered 
lost. 14 Cyc. 852. To fix one's habitation merely for a temporary 
and special purpose, will never be construed into an abandon- 
ment of one's domicile previously acquired. Firth v. Firth, 50 
N. J. Eq. 137. Evidence of abandonment of the domicile was 
infinitely stronger in all three of the Virginia cases that have 
been cited, especially that of Lindsay v. Murray, and yet the 
Court held that in neither of these had the old domicile been lost 
and a new one acquired. In all of these, the removal from the 
State was for an indefinite period, whereas, the petitioner con- 
tracted for a definite and fixed period. In each, the actual resi- 
dence was temporarily given up, and eventually the entire family 
took up their abode in another State with the father. It was 
held that as there was no intention to give up the domicile in Vir- 
ginia, mere absence however long, and though accompanied with 
actual residence in another State, did not change the domicile. 

But, although the Court is of the opinion that the petitions 
acquired a domicile in Petersburg and has done nothing to de- 
terminate it, do these findings make him such a resident of that 
City as to entitle him to send his children to its public schools ? 
It may be safely asserted as the rule that when the term "resi- 
dence" is employed in a statute, it is used in the sense of legal 
residence, that is domicile. In almost all cases, outside of attach- 
ment statutes, the words "residence," "inhabitancy," "citizenship" 
and "domicile" are controvertible, synonymous terms. Berry v. 
Wilcox, 48 Am. St. Rep. (note) 711. In statutes relating to set- 
tlement, taxation, right of suffrage, divorce, limitation of actions, 
etc., it is construed as equivalent to domicile. 4 Min. Inst. 
(2nd Ed.) 336; McSham v. McSham, 45 N. J. Ef. 342; DeMeli 
v. DeMeli, 17 Am. St. Rep. 652. Wherever a privilege or right 
is conferred, it has this meaning. 14 Cyc. 835 (note 7). These 
distinctions, and the reasons therefor, are preserved and forcibly 
illustrated in Long v. Ryan and Lindsay v. Murphy, supra. The 
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exception in attachment proceedings, as shown in Long v. Ryan, 
arises from the necessity of the case; for, when a debtor has be- 
come a resident temporarily of a State other than his domicile, 
and has absented himself therefrom, he is not amenable to proc- 
ess in the latter, and his effects therein cannot be subjected to the 
payment of his debts unless they can be attached. But it is 
otherwise in other cases, hence it was held in Lindsay v, Murphy, 
that the appellant Lindsay did not forfeit his right of homestead 
in Virginia simply because he had moved therefrom with his 
family to South Carolina and engaged in business with the view 
of raising means to pay his debts, but with no intention of giving 
up his home in Virginia. While his stay in South Carolina was 
in the very nature of his purpose in going there indefinite, yet the 
animus revertendi was deemed sufficient to preserve to him this 
privilege. In Nebraska and in Dakota, it seems it has been ex- 
pressly decided that "residence" is equivalent to "domicile" when 
used in a statute regulating the right to tuition in public schools. 
State v. Superior School Dist, 55 Neb. 317 (75 N. W. 855), and 
Gardner v. Board of Education, 5 Dak. 250 (38 N. W. 433) cited 
in 14 Cyc. 835 (note 7). 

But for the qualifications of Section 1492 by Section. 1493, the 
Court would unhesitatingly hold that the term "residing" used 
in Section 1492 must be so construed. The consideration of a 
whole act may expand or restrict the terms of a particular 
clause. All parts are to be taken together. In construing a 
section of an act regard must first be had to the language of the 
clause itself, and second to other clauses in the same act, and 
that construction should be adopted which makes the whole act 
stand consistently together or reduces the inconsistency to the 
smallest possible limits. 26 Am. & Eng. Law (2nd Ed.) 616. 

So much of Section 1493 as bears upon the matter under con- 
sideration reads as follows: 

"Any person domiciled in this State who is a tax-paver in 
any county, town, or school district of the State, although not 
resident of said county, town, or school district, mav send his 
children, as if he were such resident, to anv public free school 
therein * * * : p rov ided, that children whose parents * * * 
do not reside in a city shall be received into the public schools 
of said city only upon such terms and conditions as mav be pre- 
scribed by the school board thereof." 
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It is also a familiar rule in the construction of statutes, that 
regard must be had not only to the literal sense of the words, but 
also to the context in which they stand, the subject matter and 
the purpose of the law. Railroad v. Alexandria, 17 Gratt. 1 76. 
The cause which moved the legislature in the enactment of a 
statute should always be considered. Fox v. Com., 16 Gratt. 10; 
Altmeyer v. Caulfield, 37 W. Va. 847. 

Now the clear purpose of these qualifications is to enlarge or 
expand, and not to restrict, the rights of parents domiciled in 
the State who are tax-payers. Their primary object is to confer 
greater privileges upon tax-payers ; while, at the same time, they 
deny them the right to send their children to the public free 
schools of the state, though they may have property within its 
limits that is assessed for taxation, unless they have acquired a 
domicile therein. So the domicile is all important — so much so, 
it cannot be questioned that tax-payers, whose domicile is with- 
out the State, are not entitled to this privilege although they may 
actually reside in the school district even for an indefinite period. 
It is the tax-payer who is domiciled in the State for whom the 
qualifications are made; and the domicile and not actual resi- 
dence controls. It must follow, therefore, that as one resides 
at least constructively where he is domiciled, and as "domicile" 
is always as broad and in some instances a more comprehensive 
term or expression than "residence," the meaning of the whole 
act is that those who have acquired a domicile, that is, legal resi- 
dence, in the State can send their children to any public free 
school in any county or town of the State in which they are 
tax-payers, and to any such school in any city in which they may 
be domiciled or have their actual residence. This construction 
may give to the word "reside" used in the proviso a more elastic 
meaning or effect than is given it in other parts of the statute, 
but it is according to what is consonant with reason and the 
manifest intention of the legislature. It is true there is a prima 
facie presumption that the meaning of a word repeatedly used 
in a statute is the same in all places; but this presumption is 
never deemed conclusive. 26 Am. & Eng. Enc. Law (2nd Ed.) 
610-611. The intention of the- legislature will prevail over the 
literal sense of the terms ; and its reason and intention will pre- 
vail over the strict letter. Offield v. Davis, 100 Va. 250 (257). 
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As has already been said, that construction should be adopted 
which makes the whole act stand consistently together, or reduces 
the inconsistency to the smallest limits. 26 Am. & Eng. Enc. 
Law (2nd Ed.) 616. And it is confidently submitted that the 
construction here given the whole statute does this. 

If, therefore, the petitioner has not mistaken his remedy, he 
is entitled to the relief prayed for. But it was held in Eubank v. 
Boughton, 98 Va. 499, that, as Section 1466 makes it one of the 
duties of the district boards of trustees "to explain and enforce 
the school laws and regulations," mandamus will not lie to com- 
pel such board to receive into a school for white children one 
whom they have decided is a negro or colored person, since the 
petitioner had a right of appeal from the decision of the board 
under sub-div. 8 of Section 1439, giving the county superin- 
tendent of schools jurisdiction to decide finally all complaints 
concerning the acts of any persons connected with the school 
system within his bounds. 

It will be noticed that the board of trustees referred to in the 
decision was a district board of trustees of a county. A similar 
provision to that of Section 1466 is found under Section 1538, 
prescribing the powers and duties of the City School Board. 
And, while Section 1439, giving the right of appeal referred to in 
Eubank v. Boughton, has been amended, the powers and duties 
of division (then county or city) superintendents are now fixed 
by the State Board of Education. At a meeting of the State 
Board, held June 22nd, 1905, among the regulations adopted pre- 
scribing the duties of these (division) superintendents, is the 
following : 

"19. To Hear Appeals. — Every Superintendent shall decide 
finally all appeals or complaints concerning the acts of any per- 
sons connected with the school system within his bounds, unless 
the matters in question may be properly referred to other au- 
thorities: provided, that teachers or officers belonging to the 
system shall have the right of appeal from the decisions of the 
Division Superintendent to the Superintendent of Public Instruc- 
tion. But in all cases of appeal to the Superintendent of Public 
Instruction all evidence must be reduced to writing." 

The wording of this regulation is identical with that of sub-div. 
8 of Section 1439. 

But Division Superintendents and school boards of Cities do 
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not in all respects stand upon the same footing as to their re- 
spective duties and powers as these Superintendents and the Dis- 
trict School Board of trustees in Counties do to each other. If 
they do, then Eubank v. Boughton would be decisive of this 
case; for, if it is the duty of the Board of Trustees to ascertain 
by judicial inquiry whether an applicant is white or colored be- 
fore granting or refusing his request to be admitted to the 
school for which he applies, it is equally incumbent upon it, 
whenever the fact is questioned, whether or not an applicant 
resides within the school district. In either case, the Board 
must, in the exercise of a discretion, determine the question 
from the evidence deduced before it. There can be no distinc- 
tion in principle between the two cases, and what is the » jling 
in one must govern the other. Under the rule of stare decisis, 
where a principle has been passed upon by the court of last re- 
sort, it is the duty of all inferior tribunals to adhere to the deci- 
sion, without regard to their views as- to its propriety, until the 
decision has been reversed or overruled by the court of last 
resort or altered by legislative enactment. 26 Am. & Eng. Enc. 
Law (2nd Ed.) 163. 

A careful reading of the School Law as contained in Chapters 
66 and 67 of the Code discloses the fact that the District School 
Board of Trustees of a County is a separate and distinct cor- 
poration (Sec. 1468) from that of the County School Board 
(Sec. 1441). The Division Superintendent is a constituent part, 
and ex-officio president, of the County School Board, Sees. 
1441-2. But while he assists in the organization of Boards of 
District School Trustees, and may participate in the discussion 
of questions therein, he is not a member. These Boards are 
subordinate to the Superintendent, and when required by him, it 
is their duty to report to him on anv matter. Sub. div. 14 of 
Sec. 1466. 

But under the provisions for administering the Public Free- 
School System in Cities, there is but one corporation entrusted 
with this duty, and that is the School Board of the City com- 
posed of all the School Trustees. Sec. 1525. The Superin- 
tendent is not a member of this Board nor does he preside at 
their meetings, and its reports are made to the Common Council. 
It manages and controls the school fund, which is the duty of the 
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Division Superintendent in Counties. It submits estimates of 
what funds will be needed to the Common Council, whereas the 
District Board of trustees in Counties are required to submit 
them to the County School Board. It determines the studies to 
be pursued, the method of teaching and government to be em- 
ployed in the schools, and the length of the school term, and it 
may establish high and normal schools and such other schools 
as may, in its judgment, be necessary to the completeness and 
efficiency of the school system ; but no such powers are given 
the District Board of trustees in the County. In fact, the provi- 
sions pertaining to it clearly indicate that it is the governing 
body and subordinate to no other authority except the State 
Board and the Superintendent of Public Instruction. This is the 
view taken of his functions by the Division Superintendent of 
Petersburg ; for, in his letter to the petitioner, he expressly states 
that he had no say in the matter of the expulsion of petitioner's 
children and that he was compelled to obey the instructions of 
the School Board. 

But, aside from all this, Sec. 1439 fixing the powers and 
duties of Division Superintendents has been repealed. Under the 
regulations of the State Board of Education prescribing their 
duties, while these Superintendents are to see that the school 
laws and the regulations and decisions of the Superintendent of 
Public Instruction and of the State Board of Education are en- 
forced, they can only inform the Superintendent of Public In- 
struction thereof, in case they are not complied with. It is also 
their duty to inquire into all matters relating to the management 
of the schools and that concerns their usefulness and perfection. 
But the duty to visit and inspect the schools for the purpose of 
ascertaining how they are managed evidently pertain to their 
internal government; and, to that end, as might be expected, 
they are clothed with the authority to correct abuses in connec- 
tion therewith. This they may do of their own motion when 
their existence comes under their observation, or when they are 
brought to their attention by "Complaints or appeals concerning 
the acts of any persons connected with the school system within 
their bounds." But it cannot be said that parents and guardians 
are connected with the school system within the contemplation of 
the rule empowering superintendents to hear appeals, nor are they 
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in a position to do any acts that would interfere with or interrupt 
the smooth running of the machinery for the management of the 
schools. The persons meant are the officers, teachers and other 
employees having official connection with the system, and of the 
conduct of the pupils while in attendance upon the schools. As 
is clearly shown by the proviso in the rule, they must be persons 
"belonging to the system," and having some official or intimate 
relation thereto. 

If this be the true interpretation, then the authority thereby 
given the division superintendents to finally pass upon certain 
complaints, manifestly referring to the acts of subordinates and 
perhaps to pupils, is proper and reasonable, as is also the case as 
to those referring to the acts of officers and teachers, to whom 
is given the right of appeal from the decision of the Division 
Superintendents to the Superintendent of Public Instruction. But 
if it means these Division Superintendents shall pass upon the 
rights of the citizen under the constitution and the laws enacted 
in pursuance thereof and determine these rights that are as 
sacred and dear, and more so, than the rights of property, without 
giving the citizen the privilege of being heard by the courts, then 
it is not in accord with the spirit of a constitutional government 
guaranteeing the fullest protection to the citizen in all the rights 
vouchsafed him under the laws of the land. 

So there is no specific remedy given the petitioner by which he 
can have the ruling of the respondents reviewed. It is manifest 
that the ruling of the appellate court in Eubank v. Boughton, 
denying the writ of mandamus, was because, in the judgment of 
the court, the petitioner had an adequate remedy by appeal. No 
matter what may have been the doctrine at one time, it is now 
undoubtedly the law that the acts of inferior tribunals or of 
quasi judicial officers in the exercise of a judicial discretion are 
reviewable by the higher courts upon writs of error or appeal, 
or by some other procedure when they cannot in that manner be 
brought to the attention of the courts. If a writ of error or appeal 
will not lie, then mandamus as a rule will. But, to supersede 
the remedy by mandamus, the party must not only have a specific 
remedy, but one competent to afford relief upon the subject mat- 
ter of his application, and one which is equally as convenient, 
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beneficial and effective as the proceeding by mandamus. R. R. 
v. Brown, 97 Va. 775. See also Page v. Clopton, 30 Gratt. 415. 

It is also true that mandamus will not as a general rule lie 
to control or direct an officer in the exercise of a discretion vested 
in him. But when the matter involving judgment or discretion 
is a mere preliminary question of fact leading up to the main 
fact, which is ministerial, mandamus will lie, notwithstanding 
the determination of such preliminary question calls for the 
exercise of judgment or discretion. Marcum v. Ballot Commis- 
sioners, 24 W. Va. 263 ; Corn. v. Justices of Fairfax County, 2 Va. 
Cas. 9. Independent of statute it is clearly the duty of the school 
board to determine, as preliminary to the discharge of the plain 
and simple mandate to admit all proper applicants to the public 
free schools, what is the race or residence of the applicant, when- 
ever there is an honest doubt raised as to these matters; but to 
hold that their action can not be inquired into under mandamus 
proceedings, where no other remedy adequate to afford full 
relief is provided, would be carrying the doctrine too far. In 
Com. v. Justices of Fairfax County, supra, it is held that mat- 
ters of discretion can always be reviewed by mandamus where 
there is no specific remedy provided for the correction of an 
erroneous exercise thereof. The question there propounded to 
the general court was: Does a mandamus lie from a superior 
court of law to a county court, to compel such county court to 
build a bridge or causeway? It was argued for respondents that 
the law did not require the county court to build such bridge or 
causeway unless it was necessary ; that when called upon to do so 
the court must necessarily enquire and determine upon the neces- 
sity; that this enquiry and decision imply a discretion in the 
court, and that no mandamus lies to declare the manner in which 
these judicial or discretionary powers should be exercised. 

"If this doctrine be true," says the court, "to the extent con- 
tended for, then is there an end to the remedy by mandamus. 
For, no case can be imagined where a court, a corporation, or 
an individual can be called upon, on the happening of any event 
whatever, to perform an act, in which the body or person so called 
upon, has not the right to enquire whether the event has hap- 
pened, and whether, under the circumstances of the case, he or 
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it is bound to perform the act." And, quoting from Lord Mans- 
field, the court further says the writ of mandamus "ought to be 
used upon all occasions where the law has established no specific 
remedy, and where in justice and good government there ought 
to be one. If there be a right, and there is no other remedy, this 
is the very reason this prerogative writ should issue." Numer- 
ous cases are cited to show that the same doctrine is therein laid 
down, particularly that of Rex v. Doctor Askew et al., in 4 Bur- 
row. There "the question arose," says the court, "about admit- 
ting Doctor Letch as a member of the body of censors of the 
college of physicians. It cannot well be supposed that any corpo- 
rate body would have a more unbridled discretion than the col- 
lege seems to have had upon that subject." 

It is, therefore, the judgment of the court that the writ of man- 
damus prayed for by the petitioner be issued. 



